BEFORE THE ENVI RONVENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQON, D. C.

In re:

Ari zona Muinici pal Storm
Water NPDES Permts for Gty
of Tucson, Pima County, Gty
of Phoenix, Gty of Msa,
and City of Tenpe

NPDES Appeal No. 98-5

Permt Nos. AZS000001,
AZS000002, AZS000003,
AZS000004, and AZS000005

N N N N N N N N N N N N N

ORDER DI SM SSI NG PETI TI ON FOR REVI EW

In a petition filed with the Board on July 29, 1998, the
Defenders of Wldlife and the Sierra Cub ("petitioners") seek
review fromthe denial of their evidentiary hearing request on
certain issues related to U.S. EPA Region I X s issuance of five
nodi fied National Pollutant Discharge Elimnation System
("NPDES") permts on April 21, 1997. See Notice of Appeal and
Petition for Review ("petition") at 2. The original permts,

i ssued on February 14, 1997, authorize storm water discharges
fromthe nmunicipal separate storm sewer systens ("Ms4s") of the
City of Tucson, Pima County, the Cty of Phoenix, the Gty of

Mesa, and the City of Tenpe ("pernmittees").' The nodifications

'Under the Clean Water Act ("CWA"), discharges into waters
of the United States by point sources nust have a permt in order
to be lawful. CWA 8 301, 33 U.S.C. § 1311. The Nati onal
Pol | utant Di scharge Elimnation Systemis the principal
permtting programunder the CWA. CWA 8§ 402, 33 U S.C. § 1342.
Under CWA § 402(p) and 40 C F.R § 122.26, an NPDES permt is
requi red for MsS4s serving popul ati ons of 250,000 or nore (large
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require, anmong other things, that: 1) the permttees submt
estimates of pollutant |oad reductions to waters of the U S
expected fromthe inplenentation of their storm water nmanagenent
prograns; and 2) Pima County and the City of Tucson submt
proposals within, 6 nonths of the effective date of the
nodi fi cations, for post-construction stormwater pollution
control neasures for new devel opnents and significant
redevel opnents proposed within their jurisdiction.

According to Petitioners, these nodifications are
insufficient to ensure conpliance with the C ean Water Act and
its inmplenmenting regulations. |In particular, with regard to the
requi renent that the permttees submt pollution reduction
estimates, petitioners assert that the nodifications are flawed
because they do not provide for further action by EPA in response
to the estimates. Petition at 5. To correct this alleged
deficiency, petitioners state:

[T]he permt nodification nust be suppl enmented as

follows: a) Wthin 60 days after subm ssion of the

pol lution reduction estinmates, EPA nust determ ne

whet her those estinmates are based on sound technical

analysis. |If EPA determ nes that the estimtes are not

reliable, EPA will nmake its own pollution reduction
estimate based on the available data; b) If the

permttees’ or EPA's estimate shows that the storm

wat er managenent programw || not assure reductions to

t he [ maxi num extent practicable ("MEP')] standard, then
EPA nust either deny the permt or nodify it wwthin 60

systens), and those serving popul ati ons of 100,000 or nore, but
| ess that 250,000 (nediumsystens). It is undisputed that al
the permttees in this case satisfy at |east one of these
criteria.
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days to require additional pollution reduction neasures
as necessary to neet the MEP standard.

Petition at 6. Wth respect to the permt nodifications
requiring that Pima County and the Gty of Tucson submt storm
wat er pollution control neasures, petitioners argue that in order
to conply with the dean Water Act, "[t]he permts nust go
further and set deadlines for incorporation of the control
measures into the permts, and for permttee conpliance
therewwth." [|d. at 7.

By subm ssion filed with the Board on Novenber 20, 1998, the
Region and petitioners ("the parties") state that they have
reached a settlenent reflected in a signed Consent Agreenent
purporting to resolve this nmatter. Notice of Filing of Consent
Agreenment, Request for Stay Order ("Notice"). According to the
parties:

The Consent Agreenent provides that the Region wl|
determ ne whether the estimates in pollution |oading
reductions that the permttees are required to provide
to EPA Region 9 pursuant to the permt nodifications at
issue in this proceeding * * * indicate that the

exi sting storm water nmanagenent prograns ("SWPs")
required by the permts are adequate to reduce the
permttees’ discharge of pollutants to the maxi num
extent practicable in accordance with 40 C F.R

§ 122.26(d)(iv) ("the MEP standard"). |If the Region
determ nes based on pollution reduction estinmates that
the SWWPs are not adequate, the Region is required to
nodify the permits in issue to address the deficiencies
in the SWWPs according to specified deadlines [(within
90 days of receipt of the permttees’ pollution
reduction estimates)]. The Consent Agreenent further
provi des that the Region will adhere to specified
deadlines for nodifying the Gty of Tucson[‘s] * * *
and Pima County[‘s] * * * NPDES permts to include the
post-construction stormwater control neasures that



4
Tucson and Pima are required to provide to EPA Region 9
pursuant to the permt nodifications at issue in this
appeal .

Notice at 2. The parties further state that the Board should

stay all proceedings in this matter to all ow the Region

sufficient tinme to carry out its obligations under the Agreenent.
The permttees have each filed responses opposing the

Consent Agreenent and urging the Board to reject it. See City of

Tucson, Arizona’ s Opposition to the Notice of Filing of Consent

Agreenent and Request for Stay Order and Tucson’s Renewed Moti on

to Intervene ("Tucson Opposition") (Dec. 14, 1998); Response of

the County of Pima, Arizona to Consent Agreenent ("Pima

Qpposition") (Dec. 14, 1998); City of Phoenix, Arizona s

Qpposition to the Notice of Filing of Consent Agreenent Request

for Stay Order and Renewed Motion to Intervene ("Phoeni X

Qpposition") (Dec. 11, 1998); Coments by City of Mesa on Consent

Agreement ("Mesa Opposition”) (Dec. 15, 1998); and Cty of

Tenpe’ s Response to Consent Agreenent ("Tenpe Opposition")

(Dec. 14, 1998). Anobng other things, the permttees assert that:

1) the petition for reviewis noot and should therefore be

di sm ssed. (Phoenix Opposition at 6-8, Pima Qpposition at 4,

Mesa Qpposition at 4); 2) the deadlines inposed by the Consent

Agreenment are unrealistic and prejudice the rights of the

permttees. (Pinma Qpposition at 15; Tucson Qpposition at 3;

Tenpe Opposition at 4; Phoenix Opposition at 14-17); 3) the

provi sion of the Agreenent allow ng the Region to prepare its own
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version of the nodified SWWP infringes on |local authority and is
contrary to the Clean Water Act. (Tenpe Qpposition at 4-5);
4) inplenentation of the Consent Agreenent which nodifies the
nmeasures of conpliance w thout sufficient participation of the
permttees violates the permttees’ right to due process. (Tenpe
Qpposition at 5; Pinma Qpposition at 17; Phoeni x Opposition at
21); and 5) the provision of the Consent Agreenent requiring that
the Regi on determ ne whether the permttees’ pollution reduction
estimates indicate that the existing SWWP w il be adequate to
reduce di scharges to the maxi mum extent practicable is contrary
to the Clean Water Act in that it inproperly creates "a |ink
bet ween the MEP standard and the estimation of pollutant |oad
reductions because EPA nust consider other factors as well when
determning MEP." (Mesa Qpposition at 8; Phoenix Opposition at
10-11).

Upon consi deration, we agree with those permttees who
assert that the petition for review is noot and therefore nust be
di smissed. As the Board stated in In re Cavenham For est
I ndustries, Inc. 5 E A D 722 (EAB 1995):

[1]n addressing a claimof nootness, the Board | ooks to

whet her there remain any contested permt conditions B

that is, conditions identified as objectionable in the

petition for review - that the Regional Ofice has not

undertaken to revise in the manner requested by the

petitioner. If no such challenged condition remains, a

petition under section 124.19 nust be dism ssed as

nmoot, even if the parties continue to disagree over the
meani ng of the applicable |Iegal principles.
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Cavenham at 728 (footnote onmitted).? There is no dispute in the
present case that the Consent Agreenent between petitioners and
the Region resolves all issues raised in the present petition for
review. Neverthel ess, petitioners and the Region would have the
Board retain jurisdiction of the appeal in the event the Region
does not conply with the Consent Agreenent. W decline to do so.
The Board’ s role in this proceeding is neither to approve nor
enforce the Consent Agreenent. Rather, we need only determ ne
what action is appropriate with regard to the petition for review
now before us. Because the parties as well as the permttees
agree that if the Region conplies with the provisions of the
Consent Agreenment, all issues raised in the petition for review
will be nmoot, the appeal nust be dism ssed.

Al though it is understandable for Petitioners to seek a
mechani sm by which to enforce the Consent Agreenent, the present
permt appeal cannot serve as this nechanism Any potenti al
di sputes arising in the course of inplenmenting the Consent
Agreenment will al nost certainly involve new or significantly
different issues fromthose raised in the present petition, and
thus the review of the existing petition is obviously not an
appropriate vehicle for addressing those issues. Further, the

Board will not concern itself with the potential "reviewability"

2Al t hough Cavenham i nvol ved a RCRA pernmit appeal governed by
the provisions of 40 CF. R 8 124.19, the analysis applies
equally to petitions filed under § 124.91.
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of as yet undefined issues. See Cavenham at 729-31. The Board
will only address new i ssues that may arise in the inplenmentation
of the Agreenent when (and if) the Region decides to issue a
|ater permt nodification and an interested party files a tinely
petition for review with the Board.?

We note that the first condition of the Consent Agreenent
states that the petition will be stayed pendi ng performance by
the Region of its obligations under the Agreenent. As today’'s

di sm ssal renders this provision ineffective, petitioners wll

W reject the permittees’ assertion that the Consent
Agreenent violates their right to due process. The Consent
Agreenent by itself inposes no new obligations on the permttees.
Mor eover, the Agreenment states that any changes to the permt

i nposi ng additional obligations will be subject to the permt
nmodi fication procedures of 40 C.F. R part 124. Thus, before any
addi tional obligations can be inposed, permttees will have the

right to submt comments, request an evidentiary hearing, and if
necessary, file an appeal with the Board.
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have ten days fromthe date this order is served to cancel the
Agreenment and reinstate their petition for review*

So ordered.

Dat ed: 12/22/98 ENVI RONVENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge

“As previously noted, the Board' s role does not extend to
reviewi ng the Consent Agreenent itself, and we have not been
asked by the parties to do so. Thus, we obviously express no
opinion at this time on the substance of the objections raised by
the permttees as to the terns of the Consent Agreenent.
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